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In the Unitvil States District Court for the District of

Alaska, Division No. 1, at Juneau.

ANNA L. ZIMMEBLY,

Plaintiff,

WM. M. EBNER, \

Defendant /

Complaint.

To the Honorable Judge of said Court..

The complaint of Anna L. Zimrnerly, hereinaftei* styled

plaintiff, against Win. M. Eibner and the Windham Bay

Gold Mining Company, hereinafter styled defendants, re-

spectfully shows to the Court:

The plaintiff and the defendant Wm. M. Ebner are both

residents of the District of Alaska, and the defendant,

The Windham Bay Gold Mining Co. is a corporation duly

incorporated under the laws of the State of Oregon, and

having an office, owning property, and doing business at

Windham Bay in the District of Alaska, with the said

Wm. M. Ebner as its principal .stockholder and president.

Said corporation was organized and promoted about the

year 1896, by said Ebner, for the purpose of owning and

developing certain prospects, or undeveloped lode mining

claims at the said Windham Bay. That at said time plain-

tiff had been acquainted with said Ebner, through her

brother in law, Dr. Arthur S. Lovett, and others, for some
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time, and from said acquaintance had acquired the ut-

most confidence in his integrity and had also a very high

opinion of his sagacity, and business ability in mining and

mine management. Influenced by these considerations,

plaintiff became the owner by purchase of 23,333 shares

of the capital stock of the defendant company, said capi-

tal stock being 100,000 shares. That afterwards on or

about January 20th and during the winter of 1898 and

1899, plaintiff being desirous of selling her said stock,

and the said Wm. M. Ebner, was about the same time

going to visit the business and money centers of the East-

ern. United States in the connection with the promotion

of said mining venture, and plaintiff having aforesaid the

utmost confidence in his, the said Ebner's, integrity, and

business ability, delivered her said stock to him with the

request that he sell the same for her, for the best price he

could realize in the eastern markets and at the same

time she offered to pay him a reasonable commission on

such sale; that the said Ebner received said stock and

agreed to sell the same for her in the best terms he could

obtain, but stated in effect that because of the friendly

and business relations between himself and plaintiff's

brother in law, lie would not charge any commission for

said services. The said Ebner took said stock east with

hini under the arrangement aforesaid, and sold the same

for about the sum of $13,000.00. That of said sum, the

sum of .$10,000.00 was subsequently paid in to the treas-

ury of the defendant company without any consideration.

Plaintiff further shows, that before the return to Alas-

ka of the said Ebner, plaintiff's brother in law, Arthur
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S. Lovett, went to Atlin, in British Columbia, on busi-

ness, leaving her and her sister, Mrs. Lovett, in Juneau,

Alaska without any adult male relative or person of

business experience to advise with. That both plaintiff

and her sister are women without experience in business

affairs and wholly without a business training-

, and pecu-

liarly liable to be imposed upon by a person situated as

was the defendant Ebner, and in whom they placed the

most implicit trust, all of which he well knew. That

prior to his said departure for Atlin the said Lovett in-

formed plaintiff and her said sister that the said Ebner

on his return be indebted to him, the said Lovett, in a

sum exceeding $500.00, and directed them, upon the ar-

rival of the defendant Ebner at Juneau, to procure from

him an account of said indebtedness, the said sum of

$500.00 and discharge a certain obligation of the said

Lovett thereAvith; that the said Ebner reached Juneau on

or about April 4th, 1899, and plaintiff, through her sis-

ter, thereupon requested him to pay them the said $500.00

on account as aforesaid, stating to him the purpose for

which said money was desired; that said Ebner there-

upon informed plaintiff, through her said sister, that he

was not indebted to the said Lovett in any amount what-

soever. At the same time he, the said Ebner, fraudu-

lently failed and neglected to inform plaintiff of the sale

of her said stock, but concealed from her said sale, and

falsely, fraudulenly represented to her through her said

sister that he had not sold said stock, but that he had

an offer therefor of $1,000.00 and no more, and that by

making said sale she could obtain the money for the pur-



i William M. Ebncr et al.

pose of paying the sum of $500.00 aforesaid (which he well

knew she was very desirous of paying), and that he knew

of no other means of obtaining said money and earnestly

advised her to make such sale, and falsety representing

that that was all said stock was worth, and all that plain-

Tiff could obtain therefor. That plaintiff believed said

representations, and relied and acted thereon, and so be-

lieving consented to take said sum of $1,000.00 for said

stock, which sum defendant thereupon paid to her. That

in truth and in fact said stock had, prior to said last-

mentioned representations, statements, and transactions,

been sold by the defendant Ebner in the manner and for

the sums first aforesaid, and said pretended offer of

$1,000 and said pretended sale for said sum were false,

fictitious, and fraudulent, and made for the purpose of

deceiving plaintiff and to enable said Ebner to cheat and

swindle plaintiff out of a large portion of the selling price

of said stock. That plaintiff was deceived thereby and

consented to accept said sum of $1,000 for said stock in

total ignorance of the matters and things herein set out,

and she would not have conseuted to accept any such

sum but for the false and fraudulent representations of

the defendant as aforesaid. Plaintiff further shows that

she has been kept in total ignorance of the true nature

of said false and fraudulent devices of the said Ebner,

and especially of the fact of the actual sale for the sum

aforesaid «&til about the first day of September, 1900.

Premises considered, plaintiff prays that she have judg-

ment against the said Wm. M. Ebner for the full amount

realized bv him for said stock less the sum of $1,000
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paid, with interest thereon from the date of such sale,

and all costs and disbursements and a like judgment

against the said defendant corporation for the amount of

plaintiffs said money received by it and for such other

and further relief as she may show herself entitled.

MALONY & COBB,

Attorneys for Plaintiff.

United States of America,"]

r SiS.

District of Alaska.

Anna L. Zimmerly, being first, duly sworn, deposes and

says: I am the plaintiff mentioned in the above and fore-

going action. I have read the above and foregoing com-

plaint and know the contents thereof, and the same is

true as I verily believe.

ANNA L. ZIMMERLY.

Subscribed and sworn to before me this, the 8th day of

Sept., 1900.

[Notarial Seal] GRACE M. ROSE,

Notary Public in and for Alaska.

[Endorsed] : No. 1182. In the United States District

Court, in and for the District of Alaska, Division No. 1,

at Juneau. Anna L. Zimmerly, Plaintiff, vs. Wm. M.

Ebuer et al., Defendants. (Original.) Complaint. Piled

Sept. 10, 1000.
, Cleric. Malony & Cobb, Attys.

for Plaintiff, Offices at Juneau, Alaska.



William M. Ebner et ah

Jn the United States District Court for the District of

1 Alaska.
j

ANNA L. ZIMMEELY, \

vs.
j

Plaintiff,
\

WILLIAM M. EBNER et al., I

Defendant. /

Answer of William M. Ebner.

Comes now William M. Ebner, one of the defendants

in the above-entitled action, and appearing and answer-

ing solely for himself, for answer and defense to the com-

plaint of plaintiff herein, says: !

1. That he denies each and every allegation set out in

said complaint not herein specifically admitted.

2. Defendant denies that "he is the principal stock-

holder of his codefendants, the Windham Bay Gold Min-

ing Company. Admits that said corporation was organ-

ized about the year 1S96, but denies that said corpora-

tion was organized and promoted by said defendant, Will-

iam M. Ebner, as alleged in said complaint, for the pur-

pose of owning and developing certain prospects, or un-

developed lode mining claims at the said Windham Bay."

3. Defendant says that he has no knowledge or in-

formation sufficient upon which to found a belief, that

"at said time plaintiff had been acquainted with said

William M. Ebner, through her brother in law, Dr. Arthur
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S. Lovett, and others, for some time, and from said ac-

quaintance had acquired the utmost confidence in his in-

tegrity, and had also a very high opinion of his sagacity

and business ability in mining and mine management,"

and therefore denies said allegation in toto.

4. The defendant denies that "influenced by these or

any other considerations, plaintiff became the owner, by

purchase, of 28,333 shares of the capital stock of the de-

fendant company," or that she became the owner of any

shares. Denies that said plaintiff ever was at any time

the owner of said stock, or any portion thereof, by pur^

chase or otherwise. Denies that ''plaintiff became desir-

ous of selling her said stock, and that the said William

M . Ebner was about the same time going to visit the busi-

ness and money centers of the Eastern United States in

connection with the promotion of said mining venture."

5. Defendant denies, and says that it is absolutely

false, and was well known to the plaintiff, at the time

of making and verifying said complaint, that she, the said

plaintiff, "delivered her said stock, or any portion there-

of, or any stock whatever, to him, the said defendant,

with the request that he sell the same for her for the

best price he could realize," or for any price "in the east-

ern market," or elsewhere, "and at the same time she

offered to pay him a reasonable commission on said sales,

and that said William M. Ebner received said stock and

agreed to sell the same for her in the best terms he could

obtain 'or in any terms or price, but stated in effect that

because of the friendly relations between himself and
plaintiff's brother in law, he would not charge any com-
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mission for such services. Said Ebner took said stock
1

east with Mm under the arrangement aforesaid, and sold

the same for about the sum of $13,000.00," or any other

sum whatsoever. "That said sum, the sum of $10,000.00,

was subsequently paid into the treasury of the defendant

company without any consideration," or that any other

sum was so paid without consideration "and has been

used by it."

6. Defendant says that he has no knowledge or in-

formation sufficient upon which to found a belief that,

"before the return to Alaska of the said Ebner, plaintiff's

brother in law, Arthur S. Lovett, went to Atlin, in British

Columbia, on business, leaving her and her sister, Mrs.

Lovett, in Juneau, Alaska, without any adult male rela-

tive or person of business experience to advise with.

That said plaintiff and said sister are women without

business experience in business affairs and wholly with-

out a, business training, and peculiarly liable to be im-

posed upon by a person situated as was the defendant, Eb-

ner, and in whom they placed the most implicit trust, all

of which he well knew. That prior to his said departure

for Atlin the said Arthur S. Lovett informed plaintiff

and her said sister that the said Ebner on his return be

indebted to him, the said Lovett, in a sum exceeding

$500.00, and directed them upon the arrival of the de-

fendant, Ebner, at Juneau, to procure from him on ac-

count of said indebtedness the said sum of $500.00, and

discharge a certain obligation of the sad Arthur S. Lovett

therewith," and therefore denies said allegation in toto.

7. Defendant admits that he returned to Juneau from1
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an Eastern visit, on or about April 4th, 1899. Admits

that Francis Z. Lovett, accompanied by one Anna L. Zim-

merly, plaintiff in this case, called on him soon after his

said return, for the purpose of collecting a sum of

$500.00, being the balance due to Arthur S. Lovett, hus-

band of the said Francis, for the stock mentioned in said

complaint, which prior to that time the said plaintiff had

purchased from the said Arthur S. Lovett. Denies and

says that it is absolutely false that at said time, or any

other time, this defendant informed this plaintiff and her

said sister that "he was not indebted to the said Arthur

S. Lovett in any amount whatsoever," but, on the con-

trary, the said Francis Z. Lovett came to collect the bal-

ance due her said husband for the purchase of the said

stock, as aforesaid, the said Arthur S. Lovett having

previous to that time informed defendant that he would

be absent upon his, defendant's, return from the East,

and requested him to pay said sum of money to his said

wife and take her receipt therefor, all of which this de-

fendant did.

8. Defendant William M. Ebner denies and says that

the allegation in said complaint, that "at the same time

he, the said Ebner, fraudulently failed and neglected to

inform plaintiff of the sale of the said stock, but con-

cealed from her said sale, and falsely fraudulently repre-

sented to her that he had not sold said stock, but that

he had an offer therefor for $1,000.00 and no more, and

that by making said sale she could obtain the money for

the purpose of paying the sum of $500.00 aforesaid

(which he well knew she was very desirous of paying),
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and that he knew of no other means of obtaining said

money, and earnestly advised her to make such sale, and

falsely representing that that was all said stock was

worth and all the plaintiff could obtain therefor," is

infamously and willfully false, as was well known to the

plaintiff when she made said allegation and verified the

same. That in truth and in fact the said plaintiff and

this defendant never had one word of conversation con-

cerning said stock, the sale thereof, or any interest

directly or indirectly growing out of the same, that said

plaintiff never made the slightest pretense or pretext to

this defendant of ever having the slightest interest in

said stock or any portion thereof, but called with Fran-

cis Z. Lovett ostensibly for the purpose of bearing her

company during her business transaction as aforesaid,

with this defendant.

9. Defendant denies and states that the allegation

contained in said complaint, that plaintiff "believed said

representations aud relied and acted thereon, and so be-

lieving consented to take the sum of $1,000.00 for said

stock, which sum defendant thereupon paid to her," is ut-

terly false, as plaintiff well knew at the time of making

said allegation and verifying the same. That in truth

and in fact the said defendant never paid to said plain-

tiff, then or at any other time, a single dollar for said

stock, or any other stock, in his life, nor had any busi-

ness relations or transactions of any kind with the said

plaintiff then and there, or at any other time.

10. Defendant denies that "in truth and in fact said

stock had prior to said last-mentioned representations,
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statements, and transactions been sold by the defendant

Ebner in the manner and for the sum first above stated,

and said pretended offer of $1,000.00; and said pretended

sale for said sum were false, fictitious, and fraudulent,

and made for the purpose of deceiving said plaintiff and

enabling said Ebner to cheat and swindle said plaintiff

out of a large portion of the selling price of said stock;

that plaintiff was deceived thereby and consented to ac-

cept said sum of $1,000.00 for said stock in total ignorance

of the matters and things therein set out, and she would

not have consented to accept said sum but for the false

and fraudulent representations of the defendant, as afore-

said,'' and says that each and all of the allegations last

above quoted, as set out in said complaint, are fraudu-

lently, willfully, and maliciously false, and said plaintiff

well knew at the time she made said allegations and

verified the same. '
.'

12. Defendant denies that said plaintiff "has been

kept in total ignorance of the true nature of said false

and fraudulent devices of the said Ebner, and espe-

cially of the fact of the actual sale for the sum aforesaid,

until about the first day of September, 1900," and says

that the said plaintiff had no interest whatsoever in said

stock before or after the time mentioned, or ever had,

and has no interest and is> not the real party in interest,

as defendant verily believes and alleges, in this action.

Defendant William M. Ebner, for other and further de-

fense to the complaint of plaintiff herein

—

I. Denies emphatically that the plaintiff, Anna L.

Zimmerly, was at the commencement of this action, is
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now, or ever was, the owner of the stock mentioned in

said complaint, or any portion thereof, or had any inter-

est whatsoever directly or indirectly therein, or in any

portion or share thereof.

II. Defendant alleges the facts in connection with

said stock to be: That he in the fall of 1896, in connec-

tion with William P. Wilson, Frank A. Young, and one

Arthur S. Lovett, alleged in said complaint to be the

brother in law of plaintiff, organized and incorporated

the Windham Bay Gold Mining Company, for the purpose

of developing certain mining claims at Windham Bay,

Alaska. That thereafter the capital stock of said corpo-

ration was issued and delivered to the incorporators

thereof in proportion to their respective interest. Twenty-

three thousand three hundred and thirty-three shares

represented the interest of the said Arthur S. Lovett,

and were to have been issued to him direct, but the said

Lovett. requested the officers of said corporation to issue a

portion of said stock in the name of this plaintiff, who

was entirely unknown to this defendant, and gave as his

reasons therefor, that he, the said Arthur S. Lovett, was

deeply involved in debt, that judgments were hanging

over him in the east, to wit, in the State of Minnesota,

thai this plain! iff was a sister-in-law, and that if said

stuck was issued in her name it would be a protection to

Lis interests therein as against his judgment creditors.

That in accordance wth said request, said stock was is-

sued on the books of said corporation in the name of

said plaintiff without the slightest consideration on her

part, but for the sole and only reasons above given. That
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all the said A. S. Lovett, or any person ever paid for said

shares of stock, was the sum of $550.00, $250.00 of which

was loaned and advanced to him, the said Arthur S.

Lovett, by this defendant. That immediately after the

issuance and delivery of said stock to Arthur S. Lovett,

as aforesaid, he sent the certificates thereof to Minnesota,

where the plaintiff then resided, for the purpose of hav-

ing her endorse and transfer said certificates to Francis

Z. Lovett, the wife of said Arthur S. Lovett; and said

plaintiff did so endorse said stock and the same was re-

turned to the said Arthur S. Lovett at Juneau, Alaska.

The said Arthur S. Lovett at all of the times herein

mentioned, being the sole, real and exclusive owner of

said stock, and held, controlled and possessed the same

as such owner up to the time of the sale and delivery

of said stock to defendant William M. Ebner, as! herein-

foil Ii set out.

III. That on the 31st day of October, 1898, the said*

Arthur S. Lovett sold and delivered to this defendant,

William M. Ebner, all of the stock hereinabove men-

tioned and referred to and described in the said com-

plaint, for the sum of $1,000.00, of which amount the

sum of $500.00 was paid to the said Arthur S. Lovett at

the time of said sale and delivery of said stock as afore-

said, and the balance, namely, the sum of $500.00, was

paid by this defendant to Francis Z. Lovett, wife of the

said Arthur S. Lovett, at the time and in the manner

before described; said sum being in full of the entire

sum and consideration for the sale of said stock by said

Arthur S. Lovett to this defendant, as aforesaid.



14 William M. Elmer ct al.

iWherefore the defendant, William M. Ebner, having

fully and truthfully answered all and singular the alle-

gations in said complaint set out, prays that the same

be dismissed, that he have a judgment for his costs and

disbursements made herein, and that he go hence with-

out day. i

The said defendant further prays for all other and fur-

ther relief as in equity and good conscience he may be

entitled.

T. J. DONOHOE,
R. W. JENNINGS and

ROBERT A. FRIEDRIOH,

Attorneys for Defendant, William M. Ebner.

United States of America,

District of Alaska.

I, William M. Ebner, being first duly sworn, depose

and say: That I am the William M. Ebner named a® de-

fendant in the foregoing answer; that I have heard the

s>ame read and know the contents thereof and that I be-

lieve the same to be true.

WM. M. EBNER,

Subscribed and sworn to before me this 7th day of

November, 1900.

T. J. DONOHOE,
Notary Public for Alaska.

United States of America, ~1

Us.
District of Alaska.

Due anil legal service is hereby accepted this 7th day

of November, A. D. 1900, by receiving a copy thereof, duly
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certified to by T. J. Donohue, attorney for the defendant.

MALONY & COBB,

Attorney for Plaintiff.

[Endorsed]: No. 1182. In the United States District

Court for the District of Alaska. Anna L. Zimmerly,

Plaintiff, vs. Wm. M. Ebncr et al., Defendant. Answer.

Filed Nov. 7, 1000. W. J. Hills, Clerk. Ik A, Friedricb,

T. J. Donahue, and 11. W. Jennings, Attorney for Die ft.,

Juneau, Alaska.

hi the United States District Court for the District of Alaska,

Division, No. 1.

ANNA L. ZIMMERLY,
Plaintiff,

WILLIAM M. EBNETC and WINDHAM
BAY COLD MINING COMPANY (a:

Private Corporation),

Defendants.

Answer of Windham Bay Gold Mining Company.

Comes now the Windham Bay Gold Mining Company,

one of the defendants in the above-entitled action, and

appearing and answering for itself, fur answer to plain-

MIT's complaint herein, admits, denies, and alleges ais fol-

lows:

I.

Admits that said Windham Bay Gold Mining Company

is a private corporation, duly incorporated under the
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laws of the State of Oregon; that said corporation was

organized about the year 1S98 for the purpose of owning

and developing certain prospects or undeveloped lode

mining claims at Windham Bay in the District of Alaska

;

that said corporation has an office in the city of Juneau,

District of Alaska, and owns property and is doing busi-

ness at Windham Bay in said district; that defendant

William M. Ebner is the president of said corporation.

• H.

Defendant Windham Bay Gold Mining Company de-

nies each and every allegation in plaintiff's complaint

not herein specifically admitted.

III.

Defendant Windham Bay Gold Mining Company lias no

knowledge or information sufficient to form a belief, and

placing its> denial upon that ground, denies that defend-

ant, William M. Ebner, received the sum of $13,000.00

for the sale of the stock as mentioned in the said com-

plaint, or that he received any other sum or sums what-

ever for the sale of said stock. '

IV.

Defendant Windham Bay Gold Mining Company denies

that of said sum of $13,000.00, or of any other sum or

sums whatsoever, the sum of f10,000.00, or any other sum

whatsoever, was subsequently or at any other time, or at

all, paid into the treasury of the defendant company with-

out consideration, and has been used by it or otherwise.
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V.

Defendant Windham Bay Gold Mining Company al-

leges that it has no knowledge or information sufficient

to form a belief regarding any and all of the, matters and

things set out in said complaint not hereinbefore specifi-

cally mentioned, and placing its denial upon that ground,

denies each and every other allegation in plaintiff's' com-

plaint contained.

Wherefore the defendant, Windham Bay Gold Mining

Company, prays judgment of 1 1
' s ( Jourt that plaintiff take

nothing by reason of her said complaint, and that the

same be dismissed, and that said defendant have judg-

ment for its costs and disbursements.

R. A. FRIEDRIOH,

R. W. JENNINGS and

T. J. DONOHOE,

Attorneys for the Windham Bay Gold Mining Company.

United States of America, 1
Us.

District of Alaska.

Wm. M. Ebner, being first duly sworn, deposes and

says: I am the president of the defendant, Windham Bay

Gold Mining Company, named in the foregoing answer;

that T have read the said answer and know the contents

thereof, and that the same is true as I verily believe.

WM. M. EBNER,

Subscribed and sworn to before me this 27th day of

December, 1900.

[Notarial Seal] T. J. DONOHOE,

Notary Fublie for Alaska.
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United States of America,
|

District of Alaska.

Due and legal service is hereby accepted this 27th day

of December, A. D. 1900, by receiving a copy thereof, duly

certified to by T. J. Donohoe, attorney for the defendant.

MALONY & COBB,

Attorneys for Plaintiff.

[Endorsed]: No. 1182. In the United States District

Court for the District of Alaska. Anna L. Ziinmerly,

Plaintiff, vs. Win. M. Efcner et al., Defendant. Answer

of Windham Bay Gold Mining Co. Filed Dec. 27, 1900.

W. J. Hills, Clerk. R. A. Friedrich, R W. Jennings,

and T. J. Donohoe, Attorneys? for Defendants, Juneau,

Alaska. '

In the United States District Court for the District of Alaska,

i Division No. 1.

ANNA L. ZIMMERLY,
Plaintiff,

I

vs.

WILLIAM M. EBNER and WINDHAM1

BAY GOLD MINING COMPANY (a

Private Corporation),

Defendants.

Amended Answer of William M. Ebner.

Comes now the defendant William M. Ebnev, and by

leave of the Court, first had and obtained, amends his an-
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swer <>n file herein by inserting after the word "afore-

said," on the 28th line, and before the word "wherefore,"

on the 29th line, on page 6, the following:

And for a further affirmative defense, defendant al-

leges:

T.

That at all the times in the compla.nt mentioned, one

Arthur S. Lovett was the duly appointed, authorized,

and acting agent of the plaintiff with full and general

power and authority from her to invest her money in

stock of corporations or in other property, to sell, apothe-

cate, or to make contracts concerning the same, aaid to

receive the purchase money therefor, and generally to do

any and all things concerning the same and her invest-

ments in general in Alaska as she, herself, might or could

do; that on the 31st day of October, 1898, the said Lovett

had personal custody and full charge and control of the

stock mentioned in the complaint herein as belonging to

said plaintiff.

II.

That on the said 31st day of October, 1S9S, the said

Lovett sold and delivered to this defendant the stock men-

tioned in said complaint for ami in consideration of the

sum of f1,000.00; that this def< ml ant then and there paid

to Hie said Arthur S. Lovett $500.00 of said purchase

price, and said stock was then and thine delivered to de-

fendant by said 1.lived; that said defendant paid In the

order of said Arthur S. Lovett the remainder id' said pur-

chase price on the 4th day of April. 1899.
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III.

That if said stork was in reality the property of said

plaintiff, she authorized said sale and consented to and

ratified the same.

ROBT. A. FRIEDlRIOH,

R. W. JENNINGS,

T. J. DONOHOE,

Attorneys for Defendant.

United States of America,

District of Alaska.
ss.

I, William M. Elmer, being- first duly sworn, depose

and say: I am the defendant named in the above and fore-

going amended answer; that I have read the same and

know the contents thereof, and that the same is true, as

I verily believe. ,

WM. M. EBNER.

Subscribed and sworn to before me this 10th day of

May, 1901.

[Notarial Seal] T. R. LYONS,

Notary Public for Alaska.

United Slates of America.

District of Alaska.
}•

Due and legal service is hereby accepted, this 10th day

of May, A. D. 1901, by receiving a copy thereof, duly cer-

tified to by T. J. Donohoe, attorney for the defendant.

CREW'S & HELLENTHAL,

Attorneys for Plaintiff.
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[Endorsed] : No. 1182. In the United States District

Court for the District of Alaska, Division No. 1. Anna

L. Zimmerly, Plaintiff, vs. Wm. M. Ebner et al., Defend-

ant. Amended answer of Wm. M. Ebner. Filed May 10,

1901. W. J. Hills, Clerk.

In the United States District Court for the District of Alaska,

Division No. 1, Juneau.

ANNA L. ZIMMERLY.

WM. M. EBNEK et al.,

Plaintiff,

Defendants.

^No. 1382.

Reply.

1.

Now comes the plaintiff, by her attorneys, W. E. Crews

and Malony & Cobb, and joins issue with the defendant

on the denials in the answer of said defendant contained.

2.

And for reply to the affirmative matter, set iip in said

answer of defendant Ebner, she says:

It is true that said defendant, in the fall of 1896, in

connection with William T. Wilson, P. A. Young, and

Arthur S. Lovett, organized and incorporated the Wind-

ham Bay Gold Mining Co., for the purposes of developing

certain mining claims at Windham Bay, Alaska. But

she says that the connection of Arthur S. Lovett therein
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was, as defendant well knew, solely as the agent and rep-

resentative of plaintiff, and not in Ms own right.

It is also true that the capital stock of said corporation

was issued and delivered to the incorporators in propor-

tion to the respective interest's owned or represented by

them in the said mining claims.

She denies that 23,333 shares of said stock, or any

amount whatsoever, represented the interests of Arthur

S. Lovett, or were to have been issued to Mm direct; and

she further denies that upon informaltion received from

the said Lovett (which she verily believes to be true),

that said Lovett requested the officers of said corporation

to issue said stock or any portion thereof to plaintiff and

assigned the reasons therefor alleged by defendant, or

any reasons. That the truth and facts relating to said

matters are:

That in October, 1896, plaintiff was the owner of 29,100

shares of said stock; that on or about said date pursuant

to an agreement between the stockholders of said com-

pany to provide a development fund for said company by

a donation of a proportionate amount of their stock for

that purpose, she gave to the defendant company, to be

sold for development purposes or as treasury stock, 5S33

shares of her stock, leaving her 23,333 shares thereof

remaining. That all of said 23,333 shares was issued to

her in her name excepting only 8,333 shares, to wit: Cer-

tificate No. 15 for 500 shares and certificate No. 10 for

233 shares, which said certificates were issued to A. S.

Lovett, for the purposes, as defendant well knew, of en-

abling him to act as a director of said company and rep-
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resent plaintiff's interest in the management of its af-

fairs. That all said 23,333 shares of stock, however, was

in truth and in fact the property of plaintiff as defendant

well knew.

She further denies that Arthur S. Lovett ever paid the

sunt of |550 or any other sum for said stock, but she says

that said stock was paid for by plaintiff with her own

money.

She admits that said stock was sent to her in Minne-

sota, where she was then residing, but she denies that it.

wais sent there for the purpose of having her indorse said

stock to Francis Z. Lovett, and she denies that she ever

did so indorse said stock.

Referring to the third and last paragraph of said an-

swer, plaintiff denies that on the 31st day of October,

1898, or at any other time, Arthur S. Lovett sold to the

defendant Win. M. Ebner the stock mentioned in said

complaint for the sum of $1,000, or any other sum what-

ever.

She further denies that the payment of $500, made by

said defendant to Francis Z. Lovett, on or about April

4th, 1899, was in settlement of any balance due on any

sale of said stock made by A. S. Lovett, But she says

that while it is true that on said last-named date the said

defendant did pay to the said Francis Z. Lovett the sum

of $500, it was paid on the pretended sale of said stock.

That defendant represented that he had made for plain-

tiff, on or about that date, as set. out in plaintiff's cora-

plaint herein, and said payment was made to the said

Francis Z. Lovett, for and on behalf of plaintiff.
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All of which she is ready to verify.

Wherefore she prays, as in her original complaint.

W. E. CREWS,

MALONY & COBB,

Attorneys for Plaintiff.

United States of America,

District of Alaska,

Anna L. Zimmerly, being first duly sworn, deposes and

says: I am the plaintiff named in the above and foregoing

reply. The matters and thing's set up in said reply as

of my own knowledge are time. The matters and things

therein set out upon information and belief I believe to

be true. '

ANNA L. ZIMMERLY.

Subscribed and sworn to before me this 9th day of

November, 1900.

[Notarial Seal] G. M. ROSE,

Notary Public for Alaska.

Service of the above and foregoing is hereby admitted

to have been duly and legally made within the District

of Alaska, on this 10th day of November, 1900.

ROBT. A. FRIEDRICH,

Attorney for Defendant.

[Endorsed] : No. 1182. In the United States District

Court in and for the District of Alaska, Division No. 1,

Juneau. Anna L. Zimmerly, Plaintiff, vs. Wm. M. Eb-

ner et al., Defendants. Reply. Filed Nov. 10, 1900. W.

J. Hills, Clerk. W. E. Crews and Malony & Cobb, At-

torneys for Plaintiffs. Offices at Juneau, Alaska.
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In the United States District Court for Alaska, Division No.

i 1, at Juneau.

ANNA L. ZIMMERLY,
Plaintiff,

VS,

WILLIAM M. EBNER and WINDHAM,
BAY GOLD MINING Co. (a Private

Corporation), etaosh!

\ Defendants.

Reply to Amended Answer.

Now comes the plaintiff and leave of the Court first

being had, amends her reply herein so as to meet the

amended answer of defendant Ebner, by inserting on the

third page thereof after the words "for and on behalf of

plaintiff," and before the wordsi "all of which She is

ready to verify," the following:

•Further replying to the amended answer of defendant

Ebner, plaintiff admits the allegations of the first para-

graph thereof, except that she deniesi that on the 31st

day of October, 1898, the said Lovett had personal cus-

tody, charge, and control of said stock mentioned in the

complaint.

Referring to the second paragraph of said amended an-

swer, plaintiff denies the same; and she also denies that

she ever ratified any sale made by the said Lovett to the
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said Ebner that any such sale was made as set up ini

said amended answer, or at all.

CREWS & HEILLENTHAL and

MALONY & COBB,

.Attorneys for Plaintiff.

United States of America,

District of Alaska.

Anna L. Zimmerly, being first duly sworn, deposes

and says: I am the plaintiff in the above-mentioned suit;

I have heard read the foregoing reply and know the con-

tents thereof, and the matters and things therein set

out are true as I verily believe.

ANNA L. ZIMMERLY.

Subscribed and sworn to before me this 10th day of

May, 1901.

[Notarial Seal] E. F. ROSE,

Notary Public in and for Alaska.

Service of the above and foregoing reply is hereby ad-

mitted to have been duly and legally made in the Dis-

trict of Alaska, this 10th day of May, 1901.

T. J. DONOHOE.

[Endorsed]: Original. No. 1,182. In the United

States District Court for Alaska, Division No. 1, at

Juneau. Anna L. Zimmerly, Plaintiff, vs. William M.

Ebner and Windham Bay Gold Mining Co., a Corp., De-

fendants. Reply to Amended Answer. Filed May 10,

1901. W. J. Dills, Clerk. Malony & Cobb, Attorneys

for Pltf. Office, Juneau, Alaska.
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In the I iiitnl Slates District Court, for the District of Alaska,

Division No. 1.

ANNA L. ZIMMERLY, \

VS. V

WILLIAM M. EBNER.
|

Questions of Fact for the Jury.

1. Who was the owner of the 23,333 shares of the capi-

tal stock of the Windham Bay Gold Mining Company in

the winter of 1S9S-9?

2. Did the plaintiff, either in person or by agent, de-l

liver said shares of stock to the defendant William M.

Ebner, to be marketed by him at the best obtainable price

in the money centers of the eastern United States, with

the request that he sell the same for her at the best price

he could realize in the eastern markets; if yea, when?

3. If your answer to the last question is yea, was said

Ebner to perform this service for the plaintiff with or

without remuneration or pay?

4. Did the defendant Ebner ever market the said stock

while east and before his return, and if yea, at what

price and to whom? '

5. Did the said Ebner after a sale of said stock, and

on or after April 4th, 1899, have a conversation with

the plaintiff in which he represented to her that said

stock was not worth more than the sum of one thousand

dollars; that he had not sold said stock but that he had



28 William M. Ebner et al.

an offer therefor of one thousand dollars and the plain-

tiff, believing said representations agreed to sell the said

stock to the defendant for one thousand dollars, and did

thereupon sell the same to him?

6. Did the said Arthur S. Lovett sell the said stock

in controversy to the said William M. Ebner; if yea,

when, and for what price? Answer: Yes; Oct. 31, 1898,

for one thousand ($1,000.00) dollars.

7. If you answer that said stock was sold by said

Lovett to siaid Ebner, has the purchase price therefor

been paid, and if yea, when and to whom? Answer: Yes.

One-half to A. S. Lovett, Oct. 31, 1898, and the remain-

ing one-half to Mrs. A. S. Lovett on Apr. 4, 1899.

8. If you answer that said stock was sold by Lovett

to Ebner, then answer whether the said stock was so

sold by the said Lovett in his individual capacity, or

as agent for plaintiff?

9. If you answer the foregoing question to the effect

that said sale was made by said Lovett as the agent of

the plaintiff, then answer: Did said Lovett have author-

ity from said plaintiff to sell said stock?

H. E. WEIST,

Foreman.

10. If you find that the plaintiff, Miss Zimmerly,

either in person or by attorney, intrusted said stock to

Ebner to sell, and you further find that he did sell it

while East, then you may answer: Did said Ebnci- on

or after his return, report said sale and the terms thereof,

to the owner of said stock or her attorney?
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11. Did William M. Ebner, on his return fco Juneau,

account to the owner of said stock for the full amount

of money he had received for it?

12. Did William M. Ebner turn over any of the money

he received for said stock to t'he defendant, the Wind-

ham Bay Gold Mining Co., and if so, how much?

[Endorsed] : 1,182. Anna L. Zimmerly vs. Win. M.

Ebner. Findings of Jury. Filed May 15, 1901. W. J.

Hills, Clerk.

In the United States District Court, in, and for the District

of Alaska, Division No. 1.

ANNA L. ZIMMEiRLY,

Plaintiff,

WILLIAM M. EBNER and WINDHAMll
BAY GOLD MINING COMPANY,

Defendants.

Motion.

Comes, now the above-named defendants, William M.

Ebner and the Windham Bay Gold Mining Company,

and move the Court to make and enter the findings of

fact and conclusions of law in the above-entitled action

herewith attached in accordance with the special verdict

of the jury heretofore rendered and offered and received

in evidence herein, and that judgment and decree in ac-

cordance with such finding of fact and conclusions of
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law and special verdict be given and entered, which such

decree is hereto offered and together with the findings

of fact and conclusions of law are made a pairt of this

motion.

Said motion is based on the records and files of this

cause and the evidence adduced at the trial thereof.

ROBERT A. FRIEDRICH,

R. W. JENNINGS,

T. J. DONOHOE,
Attorneys for Defendants.

Good cause being shown, it is hereby ordered that the

notice of hearing said motion be limited to one day.

Judge.

In the United States District Court, for the District of Alaska,

Division No. 1.

ANNA L. ZIMMERLY,
Plaintiff,

WILLIAM M. FJBNER and WINDHAM '

BAY GOLD MINING COMPANY,
Defendants.

Findings of Fact and Conclusions of Law.

This cause came on to be tried this 10th day of May,

1901, plaintiff appearing in person and by her attorneys,

Messrs. Malony & Cobb, and Messrs. Crews & Hellen-
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thai; •kfendants appearing by their attorneys, Robt A.

Friedrich, T. J. Donohoe and II. W. Jennings. The

Court, on its own motion, called in a jury to pass upon

certain questions of fact to be submitted. Evidence was

beard on both sides, and arguments of counsel, and the

jury being instructed, retired in charge of a sworn

bailiff to deliberate upon their findings, as directed by

the Court, which said findings were by the said Court

ordered filed and spread upon the journal hereof.

Counsel for defendants then offered said findings in

evidence, and both sides having rested, the matter was

submitted to the Court.

And now on this day of May, 1901, the Court doth

make and file herein its findings of fact and conclusions

of law as follows:

FINDINGS OF FACT.

I.

That on the 31st day of October, 1898, plaintiff herein,

Anna L. Zimmerly, was the owner of 23,333 shares of

siock in the Windham Bay Gold Mining Company.

II.

That on the said day and for a long time prior thereto

out Arthur S. Lovett was and had been the duly ap-

pointed, qualified, ami acting agent and attorney in fact

of and for the said Anna L. Zimmerly with full power

and authority from her to sell, hypothecate, and othei'-

wise deal in said stock and all thereof, without any lia-

bility on the part of the purchaser for the proper appli-

cation of the purchase money thereof.
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III.

That on the 31st day of October, 1898, said Arthur

S. Luvett, being thereunto duly authorized by the said

Anna L. Zinimerly, did sell, set over, transfer, assign raid

deliver the said stock to the said defendant, William M.

Ebner, for a consideration of one thousand ($1,000.00)

dollars, of which consideration the said William M. Eb-

ner then and there paid to the said Arthur S. Lovett as

such agent and attorney of the said plaintiff, the sum

of five hundred ($500.00) dollars in cash, and the re-

mainder of said consideration the said William M. Ebner

paid to the said Arthur S. Lovett on the 4th day of April,

1899.

IV.

That the said William M. Ebner thereby become the

owner of the stock in controversy in this case, and con-

tinued to be such owner until the sale thereof to one

Richards in the city of Boston in the spring of 1899.

That at the time of said sale plaintiff herein had no right,

title, or interest in and to said stock or any portion

thereof. As

CONCLUSIONS OF LAW
The Court finds that defendants are entitled to a decree

ni this Court dismissing this bill at the cost of plaintiff.

Done in open court this day of May, 1901.

>

Judge.
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/// the United States District Court, for the District of Alaska,

Division No. 1.

ANNA L. ZIMMERLY,
riaintiff,

No. 1,328.
WILLIAM M. BBNBR and WINDHAM f

BAY GOLD MINING COMPANY,
Defendants.

Decree.

(Judgment.)

This cause coming on to be heard this day of

May, 1901, plaintiff appearing in person and by her coun-

sel, Messrs. Malony & Cobb, and Messrs. Crews & Hellen-

thal, defendants appearing by their attorneys, Robert

A. Friedrich, T. J. Donohoe and R. W. Jennings. Both

sides announcing themselves ready for trial. It appear-

ing to the Court to be necessary and proper to inquire

into certain facts by the verdict of the jury, a statement

thereof was prepared by the Court and a jury called and

sworn to inquire of the same. Evidence was introduced

by and on behalf of both plaintiff and defendants, and af-

ter argument of counsel and instructions of the Oourl

,

said questions of fact were submitted to the jury, where-

upon the said jury retired in charge of a sworn bailiff

of this Court, and on the 15th day of May, 1901, returned

to this Court their findings of fact as follows:

Q. "Did the said Arthur S. Lovett sell the stock in
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controversy to the said William M. Ebner? If yea, when,

and for what price?"

A. "Yes, Oct. 31, 1S98, for one thousand ($1,000.00)

dollars." I

Q. "If you answer that said stock was sold by the

said Lovett to the said Ebner, has the purchase price

therefor been paid? And if yea, when and to whom?"

A. "Yes; one-half to Arthur S. Lovett on Oct, 31,

1898, and the remaining one-half to Mrs, A. S.' Lovett on

April -1th, 1809."
,

Whereupon defendants offered in evidence in this

cause the said findings of the said jury, and both sides

having finally rested the matter was submitted to the

Court for its determination, and this Court having on1

the day of May, 1901, made and caused to be en-

tered herein its findings of fact and conclusions of law,

separately stated, and defendants having this clay moved

for judgment and decree in accordance with said findings

of fact and conclusions of law;

Now, therefore, it is this — day of May, 1901, or-

dered, adjudged and decreed:

I.

That the bill of complaint in this cause be, and the saime

is hereby dismissed.

;

IL

That defendants do have and recover from plaintiff

their costs and disbursements in this action to be taxed.

Done in open Court this day of May, 190L

—
>

Judge.
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United States of America, "1

Lss.

District of Alaska.

Due and legal stTvice is hereby accepted, this 25th day

of May, A. D. 1001, by receiving a copy thereof, duly

certified to by T. J. Donohoe, attorney for the defendant.

J. H. COBB,

Attorney for Plaintiff. '

[Endorsed]: No. 1,182. In the United States Dist.

Court for the District of Alaska, Division No. 1. Anna

L. Zimmerly, Plaintiff, vs. Win. M. Elmer et al., Defend-

ant. Motion, Findings of Fact and Conclusions of Law

and Decree. Filed May 16, 1901. W. J. Hills, Clerk.

Robt. A. Friedrich and R. W. Jennings, T. J. Donohoe,

Attorneys for Defts. Juneau, Alaska.

/// the United Shifts District Court, for the District of Alaska,

Division No. 1.

ANNA L. ZIMMERLY,

vs. >-No. 1,182.

WILLIAM M. EIBNEK et al. „

Answer of Court to Request for Specific Findings.

I.

Answering the request of the defendant for specific;

findings of fact, the Court answers request No. 1, as fol-s

lows: That on the 31st day of October, 1808, plaintiff)

Anna L. Zimmerly was the owner of twenty-three thou-
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sand three hundred and thirty-three (23,333) shares of

stock in the Windham Bay Gold Mining Co.

II.

Answering the second request, the Court finds that on 1

the said 31st day of October, 1898, and for a long timel

prior thereto, one Arthur S. Lovett was and had been thel

duly appointed, qualified and acting agent and attorney

in fact of and for Anna L. Zimnierly, with full power

and authority from her to sell, hypothecate, and other-

wise deal in plaintiff's stock and all thereof as fully as

she might herself do.

III.

Answering the third request, the Court finds: That the

evidence in the case, all considered, does not establish

the fact that Anna L, Zimnierly on the 31st of October,

1898, transferred and delivered said stock to the defend-

ant William M. Ebner for a consideration! of one thou-

sand dollars or any other consideration.

IV.

Answering the fourth request the Court, finds that the

evidence, taken as a whole, is insufficient to establish the

fact that William M. Ebner became the owner of the

stock in question on the 31st day of October, 1898, or at

any other time.

Done in open court this 16th day of May, 1901.

M. C. BROWN,
Judge.

[Endorsed]: 1,182. Filed May 1G, 1901. W. J. Hills,

Clerk.
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Juneau, Alaska, May 10th, 1901.

ANNA L. ZIMMERLY

vs.

WlM. M. EBNER.

;No. 1182.

I Trial.

And now, on this day, came the parties to this action,

came likewise their attorneys of record, and acknowl-

edged that they were ready for trial, and a jury having

been demanded by the plaintiff herein and the fee there-

for having been paid, and it appearing to the Court that

there were not enough jurors present to complete the

jury in this cause, it was ordered by the Court that a

special venire issue by the clerk for fourteen talesmen to

be drawn and summoned from the Division of the Dis-

trict to report into court forthwith, after which a jury

consisting of the following men: Ira Lee, John Reck, Gust

Brown, Harry Patterson, Harry West, H. C. Owen, Harry

Price, Richard Johnson, S. O. Wheelock, L. A. Moore,

Wm. Reynolds, L. Levy, was selected, accepted, impan-

eled and sworn to try the issues of this cause.

(Above entry on Journal "A," page 5G1.)
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Juneau, Alaska, Saturday, May 11th, 1901.

ANNA L. ZIMMEELY "}

vs .
I No. 1182.

WILLIAM M. EBNEE. J

Trial (Continued).

And now, on this day, came the parties to this cause

and their respective counsel, came also the jury hereto-

fore impaneled to try the issues of this cause, and after

each answering to his name the trial of this cause is

proceeded with.

Arthur S. Lovett, Frances Lovett and Anna L. Zim-

merely were sworn and testified on behalf of the plaintiff.

Whereupon the plaintiff rested her cause. Thereupon

William M. Ebner was sworn on behalf of the defendant.

The hour of adjournment having arrived, the jury were

duly cautioned by the Court and excused until 10 o'clock

A. M., Monday, May 13, 1901.

(Above entry on Journal "A," page 505.)

Juneau, Alaska, Monday, May 13th, 1901.

ANNA L. ZIMMEELY ^

vs.

WILLIAM M. EBNEE.

V No. 1182.

Trial (Continued).

And now, on this day, came again the parties to this

cause and their attorneys of record, came also the jury
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herein heretofore impaneled and sworn, and this cause is

proceeded with.

The deposition of Anna L. Zimmerly and the testimony

of Win. M. Ebner was offered on the part of the defense

and thereupon the defendant rested his cause.

(Above entry on Journal "A," page 570.)

Juneau, Alaska, Tuesday, May 14th, 1901.

ANNA L. ZIMMERLY

vs.

WM. M. EBNER.

No. 1182.

Trial (Continued).

On this day again came the parties to this cause and

their respective counsel, came also the jury herein, and

each answering to his name this cause is proceeded with.

The defendant again offered evidence on the part of the

defense, and the defendant thereupon rested his cause.

Thereupon IT. F. Robinson was sworn and testified on be-

half of the plaintiff in rebuttal and the plaintiff there-

upon rested her cause again. After argumenl had by

counsel the jury were duly instructed as to the law in

the premises, and in charge of a sworn bailiff retired for

deliberation.

(Above entry on Journal "A," page 572.)
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Juneau, Alaska, Wednesday, May 15th, 1901.

ANNA L. ZIMMERLY
^

vs. L No. 1182.

WM. M. EBNER.

Findings of Jury.

And now, on this day, came the parties to this cause

and their respective attorneys of record, came likewise

the jury hertofore impaneled and sworn and to which this

cause was submitted to present certain findings of fact

therein, and each answering to his name, the said jury

reported their findings as follows, to wit:

(G) Did the said Arthur S. Lovett sell the said stock

in controversy to the said William M. Ebner? If yea,

when, and for what price.

Answer: Yes. Oct. 31, 1S98, for one thousand ($1,000.-

00) dollars.

(7) If you answer that said stock was sold by said

Lovett to said Ebner, was the purchase price therefor

paid? And if yea, when, and to whom.

Answer: Yes, one-half to A. S. Lovett, Oct. 31, 1898,

and the remaining one-half to Mrs. A. S. Lovett on April

4th, 1899.

Whereupon counsel for defendant offered the; findings

of the jury in evidence in this cause, which said findings

were accepted and orderd entered and recorded, and the

jury were by the Court discharged from the further

consideration of this cause.

(Above entry on Journal "A," page 578.)
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Juneau, Alaska, Tuesday, May 21st, 11)01.

ANNA L. ZIMMERLY 1

vs.

WM. M. EBNER. [

„ No. 1182.

Order Denying Motion.

And now, on this day, this cause came on for hearing

upon the motion of the plaintiff to dismiss this action

without prejudice to a new action, both parties appear-

ing by their respective counsel of record herein and after

argument had and the Court being fully advised in the

premises, denies said motion, to which said order and rul-

ing of the Court plaintiff by counsel excepts.

(Above entry on Journal "B," page 5.)

Juneau, Alaska, Tuesday, May 28th, 1901.

ANNIE L. ZIMMERLY \

vs. /

WILLIAM M. EBNER and the WIND- \
No

"
1182 "

HAM BAY GOLD MINING COM- \

PANY.
/

Order as of May 28, 1901-

On this 25th day of May, 1901, this cause came on to be

heard upon the motion of the plaintiff to set aside the

findings of the jury heretofore made herein; and the

Court having heard said motion, and being advised in
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the premises, is of the opinion that the findings of the

said jury are not sustained by the weight of the evi-

dence in that behalf, and therefore are not accepted by

the Court, but are held for naught.

And the Court is further of the opinion that the mat-

ters set forth and stated in the plaintiff's complaint are

not supported by sufficient evidence, and that there is a

failure of proof in that behalf on the part of the plaintiff.

It is therefore ordered, adjudged, and decreed that the

plaintiff's said bill of complaint be, and is, dismissed,

that the plaintiff pay all the costs of said action, and

that the defendant may have execution against the said

plaintiff for his costs in this behalf expended; that the

said complaint is dismissed without prejudice, and plain-

tiff may bring a new action in this behalf if she so elect.

To so much of said order as permits the plaintiff to

bring a new action, defendant by his counsel now and

here excepts; to so much of the abort' order as reads as

follows: "And plaintiff may bring a new action in this

behalf, if she so elect."

Defendants also except to the overruling and refusal

upon the part of the Court, to find the facts and conclu-

sions of law filed by the defendant in the office of the

clerk, May 1C>, 1001, and heard upon motion of defendants

by the Court on the 25th day of May, 1001.

And also except to the third and fourth findings of

fact, as found by the Court on the 10th day of May, 1901,

and filed the same day with the clerk of said Court.

(Above entry on Journal "B," page 20.)
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In the United States District Court for the District of

Alaska, Division 1.

ANNA L. ZIMMERLY,

WM. M. EBNER et al.,

Plaintiff,

Defendants.

No. 1182.

Petition on Appeal.

The above-named defendants, conceiving themselves

aggrieved by the decree made and entered in the above-

entitled action on the 28th day of May, 1901, do hereby

appeal from said order and decree to the United States

Circuit Court of Appeals for the Ninth Circuit, for the

reason specified in the assignment of errors, which is

filed herewith, and they pray that this appeal may be al-

lowed, and that a transcript of the record, proceedings;

and papers upon which said decree was made, duly au-

thenticated, may be sent to the United States Circuit

Court of Appeals for the Ninth Circuit.

ROBERT A. FRIEDRICH,

R. W. JENNINGS,

T. J. DONOHOE,
Attorneys for Defeudauts.
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The foregoing claim of appeal is allowed.

Juneau, Alaska, Dee. 19, 1901.

M. C. BROWN,
Judge of the United States District Court for the Dis-

trict of Alaska, Division 1.

Service of this petition on appeal is this 20th day of

December, 1901, duly accepted and acknowledged on be-

half of Anna L. Zimmerly, appellee and respondent.

MALONY & COBB,

I Solicitors for Appellee.

[Endorsed] : No. 1182. In the United States District

Court, for the District of Alaska. Anna L. Zimmerly,

Plaintiff, vs. Wm. M. Ebner et al., Defendant. Petition

on Appeal. Filed December 19, 1901. W. J. Hills,

Clerk.

In the United States District Court for the District of

Alaska, Division 1.

ANNA L. ZIMMERLY,

Plaintiff—Respondent,

vs.

. No. 1182.
WM. M. EBNER, and THE WIND-

HAM BAY GOLD MINING COM-

PANY,

Defendants—Appellants.

Assignment of Error-

Come now the above-named defendants and appellants

at the time of filing their petition for the allowance of
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an appeal herein, and file this their assignment of error

herein, and say that in the record and proceedings in

the above-entitled action there is manifest error in this,

to-wit:

The Court erred in its decree of dismissal in so much

and in so far only as said decree was for a dismissal

"without prejudice." This suit was heard on complaint,

answer, reply and evidence, and the addition to the de-

cree of permission to bring another suit was error.

ROBERT A. FRIEDRICH,

R. W. JENNINGS,

T. J. DONOHOE,
Attorneys for Defendants and Appellants.

Service of this assignment of error is this 20th day of

December, 1901, duly accepted and acknowledged on

behalf of Anna L. Zimmerly, appellee and respondent.

MALONY & COBB,

Solicitors for Appellee.

[Endorsed] : No. 1182. In the United States District

Court, for the District of Alaska. Anna L. Zimmerly,

Plaintiff and Respondent, vs. Wm. M. Ebner, Defendants

aud Appellants. Assignment of Error. Filed December

19, 1901. W. J. Dills, Clerk.
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In the United States District Court for the District of

Alaska, Division, 1.

ANNA L. ZIMMERLY,

Plaintiff—Respondent,

vs.

y
\ No. 1182.

WM. M. EBNER, and THE WIND-

HAM BAY GOLD MINING COM-

PANY,

Defendants—Appellants.

Citation.

To Anna L. Zinnnerly, Plaintiff and Respondent, Greet-

ing:

You are hereby cited and admonished to be and ap-

pear in the United States Circuit Court of Appeals at

San Francisco, within sixty days from this date, pursu-

ant to an order of appeal to said Court, of the above-

entitled cause, prayed for and allowed on this 19th day

of December, 1901, wherein Win. M. Ebner and The

Windham Bay Gold Mining Company are appellants,

and Anna L. Zimmerly is respondent, to show cause, if

any there be, why the decree in said appeal mentioned

should not be corrected and speedy justice done to the

parties on that behalf.

Done in open court at Juneau, Alaska, this 19th day of

December, 1901.

M. C. BROWN,

Judge United States District Court for Alaska,, Division

No. 1.
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Service of this citation is this 20th day of December,

1901, duly accepted and acknowledged on behalf of Anna

L. Zimmerly, appellee and l'espondent.

MALONY & COBB,

Solicitors for Appellee.

[Endorsed] : No. 1182. In the United States District

Court, for the District of Alaska. Anna L. Zimmerly,

Plaintiff and Respondent, vs. Wm. M. Ebner et al., De-

fendants and Appellants. Citation on Appeal. Filed

December 19, 1901. W. J. Hills, Clerk.

United States of America,

District of Alaska,

Division No. 1.

Clerk's Certificate to Transcript.

I, W. J. Hills, clerk of the United States District Court

for the District of Alaska, Divsion No. 1, do hereby

certify that the above and foregoing and hereunto an-

nexed 37 pages are a full, true, and correct transcript

of the records and files of the proceedings in the therein

menitioned cause of Anna L. Zimmerly vs. William M.

Ebner as the same appears of record and on file in my

office, pertaining to the order in said cause appealed from

and in accordance with the order allowing said appeal;

that this transcript has been prepared by defendant, and

that the costs of examination and certificate, amounting

to $3.15, has been paid to me by the appellant.
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In testimony whereof I have hereunto set my hand and

caused the seal of the Court to be hereunto affixed at

Juneau, Alaska, this 18th day of January, A. D. 1902.

[Seal] W. J. HILLS,

Clerk United States District Court for District of Alaska,

Division No. 1.

[Endorsed]: No. 796. In the United States Circuit

Court of Appeals for the Ninth Circuit. William M.

Kbner and The Windham Bay Gold Mining Company,

Appellants, vs. Anna L. Zimmerly, Appellee. Tran-

script of Record. Upon Appeal from the United States

District Court for the District of Alaska, Division No. 1.

Piled February 5, 1902. I

;
F. D. MONCKTON,

Clerk.


